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APPENDIX A

Response to Public Comments on Final EIS

The most frequently received public comments on the Final EIS are summarized and responded to in Table
A-1 on the following page. There were a smaller number of letters received during the Final EIS review
period from individuals, the Waukesha Environmental Action League and the Coalition Opposed to the West
Waukesha Bypass. These comments, below the table, are more detailed and require a longer response so
they were not included in the summary table. The comments below the table are taken directly from the
public correspondence without alteration by FHWA, WisDOT or Waukesha County.
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APPENDIX A— RESPONSE TO PUBLIC COMMENTS ON FINAL EIS

Table A-1
West Waukesha Bypass Corridor Study Final EIS/ROD Public Comments Recap

Comment

Number of Comments

Response

Supports the No-Build.Improve Alternative

Comments regarding their support of the No-Build. Improve Alternative include:

*Stay on alignment, use Sunset Drive to County X

*Improving the proposed route, County TT, would more than satisfy transportation
needs

*The No-Build. Improve option would avoid all the detrimental effects of 4-lane
expansion, i.e., loss of wetlands, spring flow damage, mussels being harmed by
stormwater, noise impacts, degraded air quality, damage to Pebble Creek, and loss of
land

*Not building 4 lanes will save millions of dollars

*This alternative will endanger children crossing County TT to attend Meadowbrook
Elementary School

* Improve/widen turning lanes and put in stop lights at major intersections, reduce
speed limits

*Use roundabouts on Merrill Hills Road

*We have a relatively safe road according to accident counts...altering the speeds can
keep it that way if they are enforced. Traffic counts do not exceed recommendations to
keep a two lane road

*The Bypass Planners have not fully taken the opinion of the majority into account.
The No-Build.Improve Alternative is the "most popular alternative with the public

*The traffic problems along County TT can be solved by upgrading the existing road
within existing right-of-way, building roundabouts and adding stop lights and other less
costly improvements

A petition circulated from 2011
to 2014 supporting a No-Build
Alternative was submitted
during the 30-day FEIS
availability period. An earlier
version of the same petition
was submitted during the Dralft
EIS 45-day comment period.
Some people who signed the
petition are also included in
the 32 individual comments
supporting the No-
Build.Improve Alternative

The Sunset-to-County X Alternative was ultimately eliminated from consideration because it was determined by the project's Road Safety Audit to be less safe
than the Pebble Creek West Alternative. In addition, the Sunset-to-County X Alternative would eliminate the seaside crowfoot, a state-threatened plant located on
the north side of Sunset Drive and acquired right-of-way from the City of Waukesha's Pebble Creek Park and Waukesha County's Pebble Creek Greenway. The
Pebble Creek West Alternative would avoid the seaside crowfoot and the city and county properties. Finally, the Sunset-to-County X Alternative would relocate five
more residences south of the Wisconsin & Southern Railroad than the Pebble Creek Alternative.

See Section 6.4 of the Final EIS, comment 1.

While it is true that the No-Build.Improve Alternative would have fewer impacts than the 4-lane expansion, it is not accurate to say that the No-Build.Improve
Alternative would avoid all the detrimental effects of 4-lane expansion. To accomplish some of the stated goals of this alternative such as constructing a bike path
connecting the Glacial Drumlin Trail and Lake Country Trail and improving the Madison Street intersection by addressing the steep hill would require some
disturbance to natural areas. In addition, the predicted increase in traffic with the No-Build Alternative would likely result in greater noise impacts, among others,
than existing conditions.

Not building 4 lanes will be less expensive than the 4-lane improvements, but the No-Build.Improve Alternative is not capable of addressing study area
transportation problems as comprehensively as the 4-lane improvements. It would be expected that an alternative that does not address the identified
transportation problems would be less expensive than an alternative that addresses the problems.

There will be a traffic signal and a median at the Rolling Ridge Drive intersection, as there is today. Both of these features are important for pedestrian safety.
While the traffic volumes are expected to increase on Meadowbrook Road as a result of this project, there would be an estimated 20,000 vehicles per day on
Meadowbrook Road going through this intersection even without the project. While it is possible that the speed limit may be raised from 25 to 35 miles per hour,
this decision has not been made. Children crossing at unsignalized intersections or mid-block between the Rolling Ridge Drive and Northview Road signalized
intersections under the No-Build.Improve Alternative would have to find gaps in traffic in both directions simultaneously before crossing Meadowbrook Road. As
noted in Section 1 of the Final EIS, 2035 traffic volumes with the No-Build Alternative would range from 18,000 to 20,000 vehicles per day, a 23 to 37 percent
increase from the existing (2009) volume of 14,590 vehicles per day. With the 4-lane improvements, traffic volumes would be expected to be about 28,000 to
30,000 vehicles per day. While these volumes are higher than with the No-Build Alternative, children and other pedestrians would have to find a gap in one
direction of traffic and cross to the median, which would provide a refuge from traffic, before finding a gap in the other direction of travel. To suggest that only
children crossing a busy 4-lane divided roadway will be endangered ignores the challenges a busy 2-lane roadway poses for children and others trying to cross it.

While improving intersections will address some problems, ignoring the design and capacity deficiencies between intersections would leave serious problems
unaddressed. The transportation problems along the project corridor are not limited solely to intersections.

Comment noted

As noted in the Safety discussion (Section 1.3.6) of the Final EIS, four of the five project segments have a crash rate that exceeds the statewide average for
similar facilities. In addition, the Final EIS notes that there was a fatality in 2013 and in 2014 on County TT that were not included in the original crash data. See
page 11 and pages 45-50 of the Final EIS. Page 11 notes that WisDOT lowered their threshold for acceptable level of congestion just after the Draft EIS was
approved. Pages 45-50 note that the various improved 2-lane alternatives that were considered would have level of service D or E in the design year. Waukesha
County determined that the 2-lane alternatives would not meet WisDOT’s new lower congestion threshold.

Waukesha County and WisDOT have considered all the input received on the Draft and Final EISs before deciding on the proposed improvements in the project
area. As noted in Section 5 of the Final EIS, the project’'s Community Sensitive Solutions committee favored 4-lane improvements in the project area rather than
2-lane improvements, and the public at the second public information preferred also preferred 4-lane improvements. Waukesha County, the City of Waukesha and
the Town of Genesee also expressed support for the project. It is more accurate to say the No Build.Improve Alternative received more support from those that
commented on the Final EIS than other alternatives than to say it is the most popular alternative with the public. In addition, while public involvement is a valuable
element in the decision to construct a project, it is not the only consideration. The purpose and need for the project, future conditions, cost, and impacts are also
major considerations.

A 2-lane roadway would not address the full range of deficiencies in the project corridor. The narrow existing right-of-way south of Madison Street (66- to 100
feet-wide), is not sufficient width to build a standard 2-lane roadway with a multi-use path and left-turn lanes at intersections. A 2-lane road with those features
would require about 80 to 85 feet not including ditches. However, placing the 80- to 85-foot-wide roadway within the rolling topography along County TT would
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Table A-1
West Waukesha Bypass Corridor Study Final EIS/ROD Public Comments Recap
Comment Number of Comments Response
require additional width when considering the need for roadway cuts and fills to address the numerous substandard curves and grades as documented in Section
Opposes 4-lane Expansion
Comments opposing any building include: 27

*It is a waste of taxpayer money to build 4 lanes. The money that will be spent on
this project should be used to maintain existing roads

There is very little public support for the project

*The 4-lane footprint would adversely affect the quality of life for project-area residents
by increasing noise levels, air pollution, and traffic. The 4-lane improvement would
also decrease property values, split neighborhoods, and decrease safety

*This project is being forced on citizens

*The only traffic along County TT is during rush hours. The proposed improvements
are not worth a reduction of 42 seconds in commute times

* The proposed project will endanger the environment and Pebble Creek

* Children that have to cross the 4-lane improvement to reach Meadowbrook School
will be endangered. In general, this project will compromise pedestrian safety.

*Beautiful area will be destroyed with traffic and pollution

*The Final EIS review time was not long enough. A public hearing is needed to allow
additional comment on the Final EIS.

*The traffic counts and crash statistics were inflated to create the need for the 4-lane
project. The projected usage levels for the year 2035 are not supported by any real
data. These are purely speculations.

*The current Highway 83 project is a mess. We don't need another one along County
TT.

*There is opposition to increasing taxes to pay for this project
*Nearby roads under expansion should be sufficient

*The Bypass has been on the books for more than 30 years. The City and County
have developed the area in such a way that they did not develop it with the intention
of creating a Bypass. There are many subdivisions and schools along this roadway,
which are within feet from the roadway, not mile(s).

*Crash Statistics and traffic projections in the FEIS are obsolete. Many of the
accidents are at existing controlled intersections (traffic signals). What will happen
when traffic has increased because of the Bypass and additional controlled
intersections have been created?

*The bike path and pedestrian areas will be eliminated. The existing bike path and
pedestrian walkways would have to be moved in order to build the proposed design.

*The FEIS improperly screened out other more reasonable alternatives such as the No
Build, No Build-Improve, and combined TDM and TSM alternative. It also failed to
consider the 3-lane alternative. As a result, the FEIS is flawed.

*The Pebble Creek corridor and all the species it provides habitat for should be
protected, not used as part of the Preferred Alternative

*Need to look at alternative forms of transportation as there will come a decreasing
reliance on auto transportation in the future

This roadway will invite additional traffic, which continue the delay in traffic during rush

hour. This roadway is not going to make the commute faster, it will add to the
commute.

A-4

See Comments No.2 and 3 in Section 6.4 of the Final EIS

Comment noted

See Comments 1, 4, and 5 in Section 6.4 of the Final EIS

Comment noted

The project is not being proposed solely to reduce commute times. This issue was part of the reason for selecting the Pebble Creek West Alternative rather than
the Sunset-to County X Alternative, but as noted it is not the sole reason for proposing the project. As noted in Section 1 of the Final EIS, improving safety in the
project corridor is a key reason for the proposed action.

See Comment No. 5 in Section 6.4 of the Final EIS

See Comments No.7 and 8 in Section 6.4 of the Final EIS

Comment noted

See the response to Comment 1 below this table

See the responses to Comments 28, 29, 30, 53 and 54 below this table

Comment noted

See Comment No. 11 in Section 6.4 in the Final EIS
Even with other current and planned roadway improvements, this project is needed.

As noted in Section 1 of the Final EIS "It has been the long-standing practice of the City of Waukesha and Town of Waukesha planners, when reviewing
subdivision plats along the County TT corridor, to impose development setbacks that would allow the reconstruction of County TT as shown on the City’s official
street map without affecting the proposed residential properties. Exhibit 1-6 shows the 65-foot-wide setback from County TT to the residences in the
Meadowbrook Heights subdivision on the west side of the road.” One can also see the setbacks that were imposed at the subdivision in the northwest quadrant of
the County TT/Madison Street intersection and the Kame Terrace subdivision south of Madison Street.

The traffic and crash analysis in the Final EIS used the most current data available at the time the document was produced. It is true that a large number of
crashes in the corridor occurred at signalized intersections. Crashes at intersections are explained by their high traffic volumes and conflicting movements (left
turns crossing in front of on-coming traffic). With the exception of the Madison Street intersection, there would be no increase in signalized intersections. It should
also be noted that Waukesha County and WisDOT will evaluate the potential to construct roundabouts at existing signalized intersections. Roundabouts have the
potential to increase safety at intersections.

The multi-use path on the east side of County TT north between Meadowbrook School and Summit Avenue will remain. In addition, additional sidewalks and
multi-use paths will be constructed with the proposed improvements. See Comment No.8 in Section 6.4 in the Final EIS

See the responses to Comments 4, 5, 7, 8, 11, 12.
Comment noted
See the response to Comment 42 below this table.

It is not the sole purpose of this project to reduce commuting times during the morning and evening rush hour. Improving safety is a key reason for proposing the
4-lane improvements. In addition, see Comment No.10 in Section 6.4 of the Final EIS.
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Table A-1
West Waukesha Bypass Corridor Study Final EIS/ROD Public Comments Recap

Comment Number of Comments

Response

There is no proof that this roadway will create a safer driving environment.

“Traffic demand” is listed under purpose and need — enough to warrant a 4 lane
highway. Yet, later in the final EIS it is stated that there will be no overpass at the
railroad crossing due to low traffic volume on the roadway. The final EIS is
contradictory as regards traffic volume.

Timing of tree destruction along the proposed path of the bypass is critical. Birds and
mammals are nesting and caring for their offspring from mid-March and mid-October.
Tree removal during this time is inhumane and needs to be avoided at all costs.
Either put the “bypass” where it actually WILL bypass the city, further west, or just
improve what you have. If the government thinks that the traffic and building up of
Waukesha will increase so much in the future, the further west, the better.

Supports 4-lane expansion

Supports 4-lane expansion 62
Comments supporting the bypass include:

*People knew about the plans for this many years ago and cannot complain now that
it's coming through.

*Current road is unsafe. We need an upgraded, updated and safer road.

* 4-lane road will remove some traffic from city streets which will benefit the
community.

*The 4-lane road will relieve congestion and improve commute times.

*More people support the 4-lane improvement than the opponents would have you
believe.

*The No Build.Improve option is only a bandaid and will not fully address the current
problems.

*County TT intersections and 4-way stops are unsafe. People ignore stop signs out of
impatience with traffic backups.

*Embedtek plans to move 100 employees into the area and supports safer roads and
a faster commute for employees.
*The 4-lane improvement is needed for area businesses to grow.

*Development in the area will continue without the 4-lane expansion; it's inevitable.

*We've been counting on this project for years - it's long overdue.

See the road safety audit on the CD at the back of the Final EIS or at waukeshabypass.org. The road safety audit estimated fewer crashes with the four-lane
divided alternative than the No-Build Alternative or improved 2-lane alternatives.

The Final EIS is not contradictory concerning traffic volumes. The reason the bridge over the Wisconsin & Southern Railroad and Glacial Drumlin State Trail was
removed from the proposed action was not because of traffic volumes, rather it was because only two trains cross County TT daily. WisDOT has requirements that
must be met before a bridge can be constructed over a railroad that are based on the combination of vehicular traffic and train traffic. With only two trains
crossing County TT daily, WisDOT's criteria to construct a bridge were not met.

As noted in Section 3.18.3 of the Final EIS, tree removal would not be allowed between April 15 and August 15 to minimize impacts on nesting birds and bat
roosting/nurseries in cavity trees

Waukesha County evaluated the County SS corridor which is west of County TT. Part of the reason for eliminating the County SS alternatives was that it did not
divert enough traffic from County TT to prevent the need for a 4-lane roadway. Any corridor west of the County SS corridor would be equally unable to divert
enough traffic from County TT to prevent the need for a 4-lane roadway.

Comment noted

Comment noted

Comment noted

Comment noted

Comment noted

Comment noted

Comment noted

Comment noted

Comment noted

Comment noted

Comment noted
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Comment 1. We officially request that a legal Public Hearing be scheduled. This project is very important to

all the citizens in SE Wisconsin, and everyone should have the ability to respond to this Final EIS. Requiring
citizens to submit comments within 30 days is inherently unfair. A fair and reasonable time frame must be
established to give citizens the time to review, discuss, and converse on this important matter. This request
is reasonable, given the change in the Preferred Alternative and the elimination of a bridge over the RR and
Glacial Drumlin Trail.

Response: While there is a requirement in the National Environmental Policy Act (NEPA) to hold a public
hearing on the Draft EIS, there is no requirement to hold a public hearing on the Final EIS.

As noted in the FHWA'’s Nov 15, 2006 SAFETEA-LU Final Guidance Q/A document
(http://www.fhwa.dot.gov/hep/section6002/2.htm#Toc148770611):

“The 30-day waiting period between the FEIS notice in the Federal Register and the signing of the ROD is
required by CEQ regulations [40 CFR 1506.10(b)] but is not a required comment period. The 30-day wait

provides time for other Federal agencies that find the project environmentally unsatisfactory to refer the
decision to CEQ [40 CFR 1504].

Occasionally, the lead agencies will seek comment on a specific unresolved issue discussed in the FEIS. In
those cases, the comment deadline provisions of SAFETEA-LU (Question 54) apply and the comment period
should run concurrently with the required 30-day waiting period. Even if the lead agencies do not request
comments on a FEIS, they will address any new and substantive comments submitted during the 30 days
following the FEIS publication [40 CFR 1503.1].

Note, however, that an effective environmental review process results in the submission of comments when
they are most useful to decision-making by the lead agencies. After the FEIS, comments typically should focus
on commitments discussed in the FEIS and on conditions that parties want the lead agencies to include in the
ROD. The process should avoid duplication, and the lead agencies are not required to re-address comments
that present issues specifically raised during the DEIS comment period and addressed in the FEIS.

Comments to which the lead agencies respond would be addressed in the ROD or in an attachment to the
ROD. Neither the need to solicit further comments on an issue unresolved in the FEIS, nor the receipt of
unsolicited comments that require a response, can be anticipated. Therefore, these contingencies would not
be addressed in a coordination plan.”

Comment 2. The FEIS asserts that “in April 2009, WisDOT, Waukesha County, the City of Waukesha, and the
Town of Waukesha signed a memorandum of understanding that identifies the local, county, and state
funding, jurisdictional transfer, and project development responsibilities allowing the West Waukesha Bypass
project to proceed to the engineering and environmental study phase and to ultimately be constructed.”

See FEIS page 5. However, for several reasons, this “memorandum of understanding” (MOU) provides no
legal authority to proceed with this highway project.

Response: The project’s memorandum of agreement is completely independent of the requirements of the
NEPA process. There is no requirement in NEPA to have such a document. Therefore, whether the Town of
Waukesha signed the document or the costs of the preferred alternative exceed the identified amount in the
memorandum of agreement, has no bearing on the validity of the Final EIS.

WisDOT, the City of Waukesha and Waukesha County are given authority in state statute to plan and
construct roadway improvements. They do not need the 2009 MOA to give them this authority. The purpose
of the MOA is to assign responsibility for leading different phases of the project and funding responsibilities.


http://ceq.hss.doe.gov/nepa/regs/ceq/1506.htm%231506.10
http://ceq.hss.doe.gov/nepa/regs/ceq/1504.htm
http://www.fhwa.dot.gov/hep/section6002/2.htm%23Toc148770610
http://ceq.hss.doe.gov/nepa/regs/ceq/1503.htm%231503.1
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Comment 3. The West Waukesha Bypass Project’s “Purpose and Need” Statement is so narrowly defined
that it excluded all reasonable alternatives that were not four-lanes in road width. Such “purpose and need”
statement narrowness is not permissible under the National Environmental Policy Act (NEPA) and applicable
federal case law.

According to the FEIS (pages 2 and 3), the stated “purpose” of the West Waukesha Bypass Project is “to
provide a safe and efficient north-south arterial roadway on the west side of the City of Waukesha to
complete the long-planned circumferential route around Waukesha; to accommodate growing traffic
volumes along the corridor; and to improve roadway deficiencies that include tight curves, steep hills,
narrow lanes, and lack of shoulders,” while the stated “need” for this project is “demonstrated through a
combination of factors that include project history, regional/local transportation and land-use planning,
traffic demand, safety concerns, existing roadway deficiencies, system linkage, and environmental aspects.”

By narrowly defining this project’s purpose to require a “north-south arterial roadway on the west side of
the City of Waukesha”, the FEIS has prematurely excluded any alternative that does not include a new four-
lane highway through this area. Furthermore, the “need” portion of this statement automatically excludes
any reasonable consideration of non-four-lane options merely because the “project history” and “regional/
local transportation and land use plans” all have called for a new four-lane bypass route around the City of
Waukesha. Therefore, the more important issues of roadway safety, area traffic demand and environmental
concerns have “taken a back seat” to the overwhelmingly biased motivation for this project — that is to build
a new major four-lane highway through the Waukesha area.

This is exactly the type of narrowly-tailored “purpose and need” statement that has been rejected by the
federal courts because it violates NEPA. A precedential case of particular note here in the Seventh Circuit is
Simmons v. Army Corps of Engineers, 120 F.3d 664 (7t Cir. 1997) where the court rejected a “purpose and
need” statement because it had “defined away” all dam and reservoir alternatives that would not draw
water from a “single source” of supply. Like in Simmons, the FEIS defined the purpose and need for this
project to require a “north-south arterial roadway on the west side of the City of Waukesha” — the “single
source” (i.e. a new four-lane roadway) which, right from the start, impermissibly excluded from
consideration all of the non-four-lane alternatives (like the citizen-backed “No-Build-Improve” Alternative
discussed in more detail below).

To be legally upheld, the “purpose and need” statement for this project must be broadened so that its
“primary focus” is to improve traffic safety on several roadways in this area of Waukesha County, address
existing and future traffic demand (based upon accurate and current data), protect the environment and
preserve the overall quality of life in nearby neighborhoods -- all at the lowest possible taxpayer cost. If the
“purpose and need” statement was modified in this fashion, then other reasonable alternatives (such as the
“No Build-Improve” option) would be given full and fair consideration. Because of the FEIS’s impermissibly
narrow “purpose and need” statement, this has not happened here with this proposed project.

Response: The project’s purpose statement was developed in conformity with Council on Environmental
Quality regulations implementing NEPA as well as FHWA'’s regulations (23 CFR part 771).

There is nothing in the following sentence from the purpose statement “The purpose of the West Waukesha
Bypass is to provide a safe and efficient north-south arterial roadway on the west side of the City of
Waukesha...” that demands a 4-lane rather than a 2-lane solution. The “need” portion of this statement does
not exclude any reasonable consideration of hon-four-lane options merely because the “project history” and
“regional/local transportation and land use plans” all have called for a new four-lane bypass route around
the City of Waukesha.” The Final EIS does not create a hierarchy among the need factors. The “project
history” and “transportation and land use” need factors are included among the list of need factors that can
be used in NEPA documents in FHWA'’s Technical Advisory T 6640.8A (October 30, 1987). It is not the case
that these two need factors excluded all reasonable alternatives that were not four lanes. Rather, all the
need factors pointed to the advantages of 4-lane improvements over the 2-lane improvements. Finally, it

A-8



APPENDIX A— RESPONSE TO PUBLIC COMMENTS ON FINAL EIS

should be noted that the DNR, Corps of Engineers, and USEPA reviewed and concurred with the Purpose and
Need Statement.

Comment 4: The “No-Build” alternative was summarily, and without any discussion, rejected in Chapter 2 of
the FEIS. For example, on FEIS page 30, three short sentences merely mention this alternative with no
discussion whatsoever. Then, on page 36, the FEIS rejects the “No-Build” alternative because “it would not
be consistent with the regional transportation system plans that call for providing a 4-lane, north-south
roadway in the project area.” Therefore, under that logic, any alternative that calls for something other than
a four-lane highway would be rejected.

Response: Page 36 of the Final EIS also states that the No-Build Alternative would not “address project
purpose and need with respect to safety concerns, existing highway deficiencies, and future traffic demand.”
Its inconsistency with the regional plan is indeed noted, but it is not the sole reason it was eliminated from
consideration.

Comment 5: Federal courts have held that the “no action” alternative must be meaningful. A “no action”
alternative is meaningless if it assumes the existence of the very plan being proposed. See Friends of
Yosemite Valley v. Kempthorne, 520 F.3d 1024 (9t Cir. 2008). By assuming the existence of “a 4-lane, north-
south roadway in the project area” (merely because regional transportation system plans call for it), the FEIS
has rendered the “No- Build” alternative meaningless here.

Response: The Final EIS does not assume the presence of a 4-lane roadway just because the regional
transportation plan calls for it. Providing an “efficient north-south arterial” does not mean it must be 4 lanes.
The Final EIS evaluated a wide range of 2-lane alternatives to determine if they meet purpose and need. As
the Final EIS Section 2.4.1 documents, the 2-lane alternatives would fail to provide enough capacity to carry
future traffic volumes and would not be as safe as the 4-lane alternatives.

Comment 6: On page 36, the FEIS claims that “no local governments advocate the No-Build alternative” and,
for that reason, it should be rejected. That is absolutely NOT TRUE because the Waukesha Town Board
adopted four resolutions on December 5, 2012 which rejected all of the build alternatives and advocated
support for the “No Build” alternative. These four board resolutions are found in Appendix C of the FEIS.

Response: The Record of Decision corrects this mistake. The Town of Waukesha does support the No-Build
Alternative.

Comment 7: On pages 44 and 49 thru 51, the FEIS improperly concluded that the “No-Build Improve”
alternative was similar to the other two-lane alternatives even though, unlike these other alternatives, the
“No Build-Improve” alternative would require no real estate acquisition or residential displacements and
therefore would have no negative environmental or community impacts. That’s because all of the safety
improvements being proposed as part of the “No-Build Improve” alternative would take place within the
existing roadway right-of-way. Therefore, contrary to the FEIS’s fallacious assertions, the “No-Build
Improve” alternative has substantially different impacts than the other two- lane alternatives presented.

Response: The No-Build.Improve Alternative cannot maintain two lanes, add left-turn lanes, build a bike
path, improve the Madison Street intersection to minimize the steep hill and consider other modest safety
improvements all within the existing right-of-way, particularly at intersections. Exhibit 2-17 of the Final EIS
shows what the width of the No-Build.Improve Alternative would be. The inset below shows the width of the
No-Build.Improve Alternative as described in a series of bullet points provided to Waukesha County and
WisDOT. It would be the same width as the 2-lane Limited Intersection Improvements Alternative, namely
two 10-foot shoulders and two 12-foot lanes which added together are 44 feet and a 10-foot multi-use path
for a total of 54 feet. The No-Build.Improve Alternative, as described to FHWA, WisDOT and Waukesha
County, makes no mention of ditches to carry stormwater off the roadway, nor does it make mention of any
space between the shoulder and the multi-use trail, an important safety feature for pedestrians and
bicyclists. Minimum standard ditches would be approximately 12 feet wide on each side, increasing the
footprint of the improved 2-lane roadway to 76 feet. The existing right-of-way on Merrill Hills Road/County
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TT south of Madison Street varies from 66 to 100 feet. It would be possible in those areas with 100 feet of
right-of-way or greater, but even in areas with 100 feet of right-of-way would still require additional right-of-
way at the intersections. In areas with only 66 feet of right-of-way there simply is no room to accommodate
this within the existing right-of-way when adequate space for ditches and a safer buffer between the
roadway and the multi-use path is factored in.

Lastly, the No-Build.Improve Alternative petition makes no mention of whether the No-Build.Improve
Alternative would meet standards for horizontal or vertical curves. Section 1.3.7 of the Final EIS documents
the numerous substandard horizontal and vertical curves, steep grades and substandard stopping sight
distance on Merrill Hills Road/County TT south of Summit Avenue. There are many more locations than just
the Madison Street intersection that do not meet WisDOT design standards.

The No-Build.Improve Alternative is the same as the 2-lane on-alignment alternative with limited intersection
improvements, which was fully vetted during the study, the results of which are in the Final EIS Section 2.4.1.

Ditch 78 to 80 Feet Ditch
{varies} (varies}

—-—

—_—

Shaulder Travel Lane Travel Lane Shoulder Multi-Use Path

20 8.0' 12.0' i 12.00 ; 8.0' 20 24.0' / 10.0°

Cross Sections Two-Lane On-Alignment Alternative

Ditch | §5-87 Feet | Ditch
{varies) \ \ (varies)

-— —_—

Shoulder  Right Turn Lane Travel Lane Travel Lane Shaulder Multi-Use Path

2.0 3.0 120 ; 12.0° i 12.0 | 8.0 2.0 24.0 . 10.0"

JEEN,

Cross Section of Two-Lane On-Alig Al ive at Inter
Comment 8: Like with the “No-Build” alternative and other two-lane alternatives described above, the FEIS
justifies the rejection of the “No-Build Improve” alternative because it would not be consistent with city,
county and SEWRPC transportation plans calling for a 4-lane roadway. Thus, it would not be consistent with
the FEIS’s very narrow “purpose and need” statement. See FEIS page 50 (the first bullet-pointed reason for
rejection).

Response: Consistency with local and regional plans is one of several purpose and need factors. Page 50 of
the Final EIS also documents that the No-Build.Improve Alternative would not provide adequate capacity to
accommodate growing traffic volumes and it would not be as safe as the selected alternative.

Comment 9: Another fatal flaw in the FEIS is the fact that, unlike with the other alternatives presented, no
Road Safety Audit (RSA) was conducted for the “No-Build Improve” alternative. See FEIS pages 50 thru 51.
The FEIS tries to justify not performing this RSA by claiming that the “No-Build Improve” alternative is
“similar to the 2-lane On Alignment Alternative and would be expected to share its crash characteristics.”

Refusing to independently and thoroughly evaluate a reasonable alternative that has very different
economic, environmental, safety, historical, recreational, agricultural, archaeological, cultural, social,
aesthetic, and health impacts from all of the other alternatives presented is a clear violation of NEPA as
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interpreted by recent federal court rulings. The 2009 and 2010 Highway J Citizens Group cases are “right on
point” here.

Response: The No-Build.Improve Alternative is essentially the same as the 2-lane on-alignment alternative
with limited intersection improvements. The No-Build.Improve Alternative cannot make the improvements it
calls for without acquiring right-of-way at least at intersections.

Comment 10: The facts here with respect to Waukesha County’s and the WisDOT'’s refusal to independently
and thoroughly study the “No-Build Improve” alternative are virtually identical to those in the two Highway J
Citizens Group cases discussed above. Like in the Highway J cases, the FEIS for the West Waukesha Bypass
Project summarily rejected the “No-Build Improve” alternative even though it is substantially different in
overall impacts (economic, environmental, safety, historical, recreational, agricultural, archaeological,
cultural, social, aesthetic and health) than all of the other two-lane alternatives presented and because it is
“not consistent with” regional, county and local transportation and land use plans calling for a major four-
lane highway through this area of Waukesha. Consistent with the holdings of the two recently-decided
Highway J cases (which are binding precedent in Wisconsin), the FEIS’s rejection of the “No-Build Improve”
alternative is illegal under NEPA and wholly improper here.

Response: There are key differences between this project and the WIS 164 (Highway J) project. First, the No-
Build.Improve Alternative and the 2-lane on-alignment alternative with limited intersection improvements
are on the same alignment. The County Y alternative and the Power Corridor Alternative, though near each
other, were not on the same alignment.

Secondly it is physically impossible to make the improvements suggested under the No-Build.Improve
Alternative without acquiring right-of-way, at least at intersections.

Lastly, WisDOT and Waukesha County did develop and evaluate an alternative that is essentially the same as
the No-Build.Improve Alternative. The 2-lane on-alignment alternative with limited intersection
improvements was developed early in the study, offered for public and agency review and comment, its cost
and impacts were evaluated, its traffic level of service was evaluated and it was included in the Road Safety
Audit, and included in the Draft and Final EIS.

Comment 11: Planners have not adequately addressed transportation demand management and
transportation system management alternatives if combined into a comprehensive alternative strategy for
the corridor. They were each assessed individually, as if in a vacuum, something that doesn’t happen in real
life. Infact, as above they were summarily dismissed because they did not meet the intention of the
project - to build a 4-lane highway. People choose transportation options based on all kinds of reasons.
Having transportation choices is an important factor. If alternatives were readily available, a growing
number of people will choose an alternative to car travel, especially in relation to commuting. See SEWRPC
Planning Report No.55, VISION 2050: AREGIONAL LAND USE AND TRANSPORTATION SYSTEM PLAN FOR
SOUTHEASTERN WISCONSIN. This would have a considerable impact on back-ups and wait times at
intersections because most wait times occur at rush hour. The Final EIS is inadequate in the consideration of
these Alternatives and should be rejected.

Response: Section 2.3.2 and 2.3.3 of the Final EIS note that the TDM Alternative and the TSM Alternative
were eliminated from consideration as stand-alone alternatives. The travel demand forecasts developed for
the project assume a 100 percent increase in transit service in the region. As Section 2.3.2 points out, “[e]ven
with the proposed increase in public transit, traffic volumes in the study area expected to increase 23 to 56
percent by 2035.” Section 2.3.3 notes that TSM measures such as traffic signals and turn lanes will be
incorporated into the selected alternative.

Comment 12: A 3-Lane lane Alternative was never considered even though some resources identify the 3-
Lane highway as a safer alternative to building larger 4-Lane Highways. This Alternative is especially relevant
because the Bypass route transects neighborhoods and is proposed to be built through a populated area. A
“Road Diet” might be just the right answer for this route but was never considered.
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Response: FHWA, WisDOT and Waukesha County do not dispute the finding of the Michigan DOT study.
However, it is not the right solution for all situations. A three-lane alternative was never suggested by local
governments or the public during the study until this comment letter on the Final EIS. FHWA, WisDOT and
Waukesha County did not evaluate a three-lane alternative because it was determined that four lanes are
needed to address future traffic volumes.

Comment 13: The FEIS’ Indirect Effects Analysis is Legally Insufficient and Seriously-Flawed An EIS must
include a full examination and discussion of indirect effects and their significance. 40 C.F.R. § 1502.16(b).
The Council on Environmental Quality (“CEQ”) regulations define indirect effects as those that are “caused
by the action and are later in time or farther removed in distance, but are still reasonably foreseeable.” 40
C.F.R. 8 1508.8(b).

Indirect effects “include growth inducing effects and other effects related to induced changes in the pattern
of land use, population density or growth rate, and related effects on air and water and other natural
systems, including ecosystems.” Id. Also see Highway J Citizens Group, U.A., et al. v. U.S. Department of
Transportation, et al., 656 F.Supp.2d 868 (E.D. Wis. 2009) and Highway J Citizens Group, U.A., et al. v. U.S.
Department of Transportation, et al., 2010 WL 1170572 (E.D. Wis. 2010).

Very much like in the Highway J Citizens Group cases, the FEIS’s so-called discussion of the indirect effects of
the West Waukesha Bypass Project is simply a summary of land use plans and the informal, conclusory
opinions of local officials and a panel of so-called experts (who only met for one day during the entire five-
year EIS preparation period). See FEIS pages 87 thru 97. No meaningful analysis of these opinions was done
here.

The FEIS does not explain how Waukesha County and the WisDOT reached the conclusion that building a
new four-lane bypass would not substantially influence growth. In fact, this conclusion is directly contrary to
some of the comments received from the local official interviews and expert panel such as:

« City of Waukesha (see FEIS page 89 — The West Waukesha Bypass will fit in well with the city’s planning
goals which include additional residential growth on both sides of Madison Street, west of County TT).

— Response: residential development has already occurred on both sides of Madison Street west of
County TT.

< Town of Waukesha (see FEIS page 90 — The bypass would enhance development at the Sunset
Drive/County X intersection and along County X south of Sunset Drive).

— Response: this comment only pertained to the Sunset-to-County X Alternative.
« City of Pewaukee (see FEIS page 90 — Traffic may increase because of easier access to the city).

— Response: traffic will increase on some segments of County TT as a result of the project, but this does
not contradict the conclusions of the indirect and cumulative effects analysis.

e Residential Developers (see FEIS page 91 — one developer stated that the West Waukesha Bypass could
spur some development).

— Response: two other developers stated that it would not spur development. The developer that made
this statement was referring to a specific parcel.

e Expert Panel (see FEIS pages 91 thru 93) — a) transportation plays a significant role in development, b)
development will occur along the corridor on existing farm fields that in turn will encourage other
farmers to develop their lands along the bypass route, c) the project would transition land use and the
resulting impacts to wetland, water quality, loss of open space and induce sprawl, and d) if project is
built, Pebble Creek wetland would be degraded due to runoff from development in the watershed.

— Response: the indirect effects analysis notes the study team’s disagreement with some of the expert
panel’s decision and explains why.
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The above comments from local officials and expert panel members are in direct contradiction to the FEIS’s
conclusion that the West Waukesha Bypass would not impact future development and induce traffic through
this area of Waukesha County. Just like what happened in the Highway J cases, the West Waukesha Bypass
FEIS “simply assumes that development will occur at the same pace whether or not the road-building
agencies yield to demand for more roads.” The Highway J cases stated that “expanding road capacity may
cause induced traffic because the increased capacity makes driving less burdensome, and as a result,
motorists who otherwise would not have used the roads decide to make additional or longer trips.”
Therefore, the failure to consider development impacts and induced traffic makes the FEIS’s indirect effects
section legally-deficient under NEPA.

It is no answer to say that the bypass project is intended to serve existing development rather than to drive
future development. The simple fact is that “serving” development fosters more development, and some of
that development (and its consequent environmental impacts) might not occur if a new four-lane bypass
was not built. To pass muster under NEPA (as interpreted by the Highway J cases), the FEIS must try to
identify the extent to which the bypass project will affect future development and cannot simply assume
that the level of development will be the same whether or not the project is built.

Finally, the indirect effects study area (as identified in Exhibit 3-3 of the FEIS) is unreasonably narrow and
restrictive. Anew major four-lane highway would have major “ripple effects” on traffic, development and
degradation of environmental resources in areas outside of this identified indirect effects study area.
Therefore, the FEIS’s indirect effects study area must be expanded to include affected areas outside of its
current boundary.

Response: The indirect effects analysis consisted of:

e interviews with County, City of Waukesha, and City of Pewaukee planners and the Town of Waukesha
Board

e input from an expert panel at a one-day meeting and collaborative efforts to wrote, review and refine
the panel’s summary of their input.

e staff analysis
* aliterature search

e anupdate to the analysis in 2013 which consisted of interviews with Town of Genesee and Town of
Delafield staff and plan commission member and interviews with real estate development professionals
that work in the area and have a good sense of recent development patterns.

Soliciting Input from local officials and an expert panel are well-established methods of assessing the
potential indirect effects of a project. WisDOT indirect effects analysis guidelines and the NCHRP Report 466:
Desk Reference for Estimating the Indirect Effects of Proposed Transportation Projects mention these
methods as effective ways to assess indirect effects. Moreover, the expert panel was engaged in the process
for several months after the May 2010 meeting as they developed and refined their written summary of the
meeting.

Moreover, the indirect effects analysis does not simply assume that development will occur at the same rate
with or without the selected alternative. Section 3.3.10 notes that “there are some parcels that would
become more attractive for development.” And as the commenter points out, one of the real estate
development professionals felt that a parcel just outside the indirect effects study would become more
attractive for development (two others disagreed). Lastly, the Final EIS notes that, to some extent, the West
Waukesha Bypass has already had some effect on development patterns.

But the analysis also notes two key factors: there is already a county highway within most of the study area.
And the west side of the City of Waukesha has experienced extensive development over the past 20 years.
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Land availability, sewer/water service, proximity to 1-94 and the metro area make this an attractive area for
development regardless of whether the project is built.

Part of the reason for the 2013 update to the indirect and cumulative effects analysis was to reassess the
validity of the indirect effects boundary. Representatives of the Towns of Delafield and Genesee and a
majority of the real estate developers interviewed for the 2013 update agreed that the indirect effects area’s
boundaries are appropriate.

Comment 14: The cumulative impacts analysis is legally insufficient and seriously flawed.

The FEIS’s cumulative impacts analysis and conclusions (found on FEIS pages 97 thru 107) are legally
deficient in several respects. First, the cumulative impacts study area for the FEIS is too restrictive and
narrow. FEIS Exhibits 3-3, 3-4 and 3-11 show that the study area for cumulative impacts is limited to the
Pebble Creek Sub-watershed Region. Also see FEIS page 97.The Pebble Creek Sub-watershed Region is
simple too small of an area to study because the many negative cumulative impacts of the West Waukesha
Bypass Project will occur throughout the entire Fox River Basin and possibly in the neighboring Rock River
and Lake Michigan Basins. This is especially true if building the bypass will encourage more sewer and water
hookups (which could get their water from Lake Michigan). Therefore, expanding cumulative impacts study
area to include these other affected areas will provide a more accurate picture of the environmental
degradation caused by the bypass project.

Response: Section 3.4.2 of the Final EIS documents the reasons why the cumulative effects study area was
established as the Pebble Creek watershed: (1) wetlands, groundwater and primary environmental corridor
are the key resources evaluated in the cumulative effects analysis; and (2) the watershed’s boundaries
include the project area and the area west of the project area that is most likely to experience development.
Conversely, most areas east of the project area are already developed.

Comment 15: Selection of this very narrow study area has unduly limited the number of related past,
present and future projects that would cumulatively impact this area along with the proposed West
Waukesha Bypass. For example, projects outside this area, especially those further west (like the Highway
83 expansion) and north of I-94 (like the expansion of Highways 164, J and F in Pewaukee), should be
considered as part of this cumulative impacts analysis. See FEIS pages 98 thru 99.

Response: The WIS 83 expansion is included in the cumulative effects analysis, as documented in Section
3.4.3, because it was mentioned during the expert panel discussion and by some attendees at public
information meetings.

Comment 16: Because of the narrow study area the FEIS also does not address the various alternative’s
impact on the future rebuild of Sunset Ave west of St. Paul Ave. and east of Merrill Hills Road. For instance, if
the No Build, Improve alternative would have been adequately evaluated, which it was not, Sunset Ave
would be improved as part of the project, saving taxpayers many millions of dollars.

Response: This segment of Sunset is in the cumulative effects study area. The regional transportation plan
and Waukesha County’s plan call for Sunset Drive to be reconstructed as a 2-lane roadway, like it is today.

Comment 17: The cumulative impacts study should include direct impacts related to air quality, noise,
induced traffic, animal and plant habitat, woodlands, and urbanization/ development of this area of
Waukesha County. The FEIS has improperly excluded these impacts as stated on FEIS page 99.

Response: As noted in Considering Cumulative Effects Under the National Environmental Policy Act (Council
on Environmental Quality 1997) “Not all potential cumulative effects issues identified during scoping need to
be included in an EA or an EIS. Some may be irrelevant or inconsequential to decisions about the proposed
action and alternatives. Cumulative effects analysis should “count what counts”, not produce superficial
analyses of a long laundry list of issues that have little relevance to the effects of the proposed action or the
eventual decisions. ” As noted in Section 3.4.4 of the Final EIS, “Based on the direct impacts of the project and
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input from the expert panel, Waukesha County has focused the analysis of cumulative effects on the
following:

e Wetland

e Water quality

e Floodplain

e Threatened and endangered species
e Farmland

Direct impacts related to air quality, noise, environmental justice, commercial and business relocations,
socioeconomic, visual, institutional and public service either have no direct impacts or the direct impacts are on a
small scale that they would not cause cumulative impacts as determined by FHWA, WisDOT and Waukesha
County based on expert panel and local government input.”

Comment 18: With respect to urbanization and development, the Highway J case specifically requires this
analysis for informed decision-making and informed public participation during the EIS process. See
Highway J Citizens Group, 656 F.Supp.2d at 889 to 890 and Highway J Citizens Group, 2010 WL 1170572 (slip
opinion pages 6 to 7). The failure to assess these cumulative impacts is especially egregious because many
of the past, present, proposed and future road projects that would affect future development and
urbanization are ones under the direct control of the WDPW, WisDOT or FHWA (which are the same road-
building agencies directly involved with this FEIS for the West Waukesha Bypass Project).

Response: The small number of capacity expansion roadway projects in the cumulative effects study area,
and even some outside the cumulative effects study area are discussed in the analysis. The WIS 83 widening,
construction of 1-94, the potential widening of WIS 59 west of County X are all part of the analysis.

Comment 19: Regarding air quality impacts, the Highway J cases required that these impacts (especially
those involving greenhouse gas emissions) be included as part of both the indirect effects and cumulative
impacts sections of the FEIS. See Highway J Citizens Group, 656 F.Supp.2d at 894. The FEIS for the West
Waukesha Bypass Project does not include such a discussion in its indirect effects and cumulative impacts
sections (for more details on the air pollution discussion deficiencies in this FEIS, see the specific section on
air pollution).

Response: Air quality impacts are not assessed in the cumulative impact analysis because there must be a
direct effect in order for there to be a cumulative effect. The MSAT analysis in Section 3.21.2 and Appendix A
of the Final EIS documents the dramatic decline in MSATSs anticipated in the future despite an increase in
vehicle miles of travel and notes the uncertainty associated with micro-scale analyses. Carbon Monoxide
levels are not expected to exceed standards, and the project is not considered a project of air quality concern
in terms of particulate matter.

Comment 20: The cumulative wetland impacts discussed on FEIS pages 100 thru 101 are understated
because the narrow study area has excluded many past, present and future projects that should be included
in this analysis. The same is true for water quality (FEIS pages 101 thru 103) floodplain (FEIS pages 103 thru
104), threatened and endangered species (FEIS page 104) and farmland (FEIS page 105).

Response: The rationale for the cumulative effect study area is addressed in response to comment 14.

Comment 21: The Highway J cases required a full analysis of air quality impacts (including greenhouse gas
emissions) as part of both the indirect effects and cumulative impacts sections of an EIS. See Highway J
Citizens Group, 656 F.Supp.2d at 894. Despite this legal requirement, no such analysis was done as part of
the West Waukesha Bypass Project’s FEIS. See FEIS pages 87 thru 107.

In addition, the CEQ’s draft guidance on the consideration of the effects of climate change and greenhouse
gas emissions states:
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“In the agency’s analysis of direct effects, it would be appropriate to: quantify cumulative emissions
over the life of the project; 2) discuss measures to reduce GHG emissions, including consideration of
reasonable alternatives; and 3) qualitatively discuss the link between such GHG emissions and
climate change.”

See Council on Environmental Quality, Draft NEPA Guidance on Consideration of the Effects of Climate
Change and Greenhouse Gas Emissions (Feb. 18, 2010) available at
http://www.whitehouse.gov/sites/default/files/microsites/ceq//20100218-nepa-consideration- effects-ghg-
draft-guidance.pdf. Contrary to these CEQ guidelines, the “Air Quality” section of the FEIS (pages 239 thru
248) contains a grossly-deficient (and, in some cases, nonexistent) analysis of the air pollution impacts
resulting from building a four-lane West Waukesha Bypass through this environmentally-sensitive area of
Waukesha County.

First, the FEIS spends a mere three sentences defining “greenhouse gases” and provides no discussion
whatsoever of this transportation-related air pollutant. NEPA requires that each agency undertake an
independent review of the environmental consequences of its action (42 U.S.C. § 4332). Federal agencies
have long been aware of the greenhouse effect and the role of carbon dioxide as a major greenhouse gas.
See 54 Fed.Reg. 21,985, 21,986, 21,990 (May 22, 1989) (Nat’l Hwy. Transp. Safety Bd.). See also
Massachusetts v. EPA, 549 U.S. 497, 127 S.Ct. 1438, 1462-63, 167 L.Ed.2d 248 (2007) (EPA arbitrarily and
capriciously refused to regulate greenhouse gases under Clean Air Act); Center for Biological Diversity v. Nat’l
Hwy. Transp. Safety Bd., 538 F.3d 1172, 1200-03 (9th Cir. 2008) (NHTSB arbitrarily and capriciously refused to
quantify value of carbon emissions reduction in cost-benefit analysis). Thus, both the U.S. Environmental
Protection Agency (USEPA) and the federal courts (including the recently decided Highway J case) now
require that greenhouse gas emissions from any proposed project be fully analyzed. No such analysis was
done here in the West Waukesha Bypass Project’s FEIS.

Response: CEQ issued draft guidance on climate change that was never finalized. To date, no national
standards have been established regarding GHGs, nor has USEPA established any ambient standards, criteria
or thresholds for GHG emissions. In August 2014 CEQ declined to issue guidance on how to address
greenhouse gas emissions in NEPA documents or guidance on how greenhouse gas emissions should be
addressed in NEPA documents.

Federal courts have not required a greenhouse gas analysis in FHWA NEPA documents. In North Carolina
Alliance for Transportation Reform v. USDOT, 713 F.Supp.2d 491 (M.D.N.C. 2010) the court found that:
“NEPA requires an analysis of air quality. However, it does not expressly refer to climate change or
greenhouse gas emissions. Nor are plaintiffs able to identify any case holding the NEPA requires analysis of
the potential impact of greenhouse gas emissions on overall global climate change in connection with a
proposed highway project. (713 F.Supp.2d at 519)”

This project is included in SEWRPC’s TIP and the TIP has been found to not result in any exceedances of
National Ambient Air Quality Standards.

Comment 22: The FEIS conducted no “project level” carbon monoxide (CO) analysis for the proposed West
Waukesha Bypass and improperly based its decision not to do such an analysis from studies previously done
on two unrelated road projects in different counties (Highway 38 in Racine County and the Zoo Interchange
in Milwaukee County). See FEIS page 245. The failure to conduct this required “project level” CO analysis for
the West Waukesha Bypass Project renders this FEIS grossly-deficient and invalid.

Response: FHWA issued a categorical carbon monoxide finding in February 2014 that finds it is acceptable to
use a categorical hot-spot finding without further hot-spot analysis for any project under certain parameters.
This applies to intersections. The project’s worst-case intersections did not exceed the former NR 411
thresholds for requiring a hot-spot analysis anyway. The project exceeded the former NR 411 criteria for the
off-alignment segment south of Sunset Drive, not because this segment would emit more CO than any other
segment, and not because the CO emissions would exceed NAAQS, but because of the way NR 411 exemption
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criteria was written. Even though intersections are the area of concern for CO emissions because of the
concentration of idling vehicles, new segments of roadway were included in the former NR 411 exemption
criteria. FHWA, WisDOT and Waukesha County stand by the conclusion that the CO emissions from the
project will not exceed the NAAQS based on their experience on previous projects.

Comment 23: The FEIS’s Mobile Source Toxics (MSAT) analysis improperly assumes that pollution increases
resulting in Vehicle Miles Traveled (VMT’s) on a four-lane roadway will be offset by decreases due to higher
traffic speeds and reduced congestion. See FEIS page 246. The FEIS admits that:

“The additional travel lanes proposed as part of the Build Alternatives would place some traffic
closer to nearby homes, schools and businesses; therefore, there may be localized areas where
ambient concentrations of MSAT could be higher under the Build Alternatives than under the No-
Build Alternative.”

However, the FEIS then claims that “the magnitude and duration of these potential increases cannot be
reliably quantified because of incomplete or unavailable information in forecasting project-specific MSAT
health impacts.” Given these facts, the FEIS cannot reasonably determine the extent of the alleged pollution
offset (assuming there is any at all — we don’t know because the FEIS preparers failed to do any meaningful
analysis of these MSAT’s).

Response: The project’s MSAT analysis follows FHWA protocol for this type of project. The finding that the
magnitude and duration of these potential increases cannot be reliably quantified because of incomplete or
unavailable information is not made lightly. Appendix A of the Final EIS documents FHWA'’s position on the
issue.

Comment 24: The FEIS acknowledges that a busy, four-lane bypass route will place polluting traffic (including
diesel-spewing trucks) closer to homes, schools, parks and other recreational areas. See FEIS page 246. The
negative air pollution impacts will be especially harmful to the elderly and children who already have
breathing problems from asthma, emphysema, COPD or bronchitis. Recent studies have documented these
and many other negative health impacts caused by living near busy highways (especially in areas that are
urbanizing). For example, in the October 2, 2014 Everyday Health news publication, a recent study found
that women who lived within 109 yards of a busy road had a 22% greater risk of developing high blood
pressure than women living at least a half a mile away. Also, a 2004 Sierra Club Report entitled, “Highway
Health Hazards” and a December, 2004 Pediatrics Journal article entitled, “Ambient Air Pollution — Health
Hazards to Children” both documented the health risks to children who live in close proximity to busy four-
lane highways. The FEIS miserably fails to consider these well- documented, highway-related, health
hazards.

Response: FHWA, WisDOT and Waukesha County do not dispute the results of the study but it needs to be
placed into context. There is already an existing highway adjacent to these neighborhoods, and that highway
is expected to carry 20,000 vehicle per day in 2035. In an e-mail to the study team the author of the study
summarized in Everyday Health said their study defined “major roadway” as a freeway or freeway ramp and
primary arterials and major arterials. While freeways are well defined roadways the terms ‘primary arterial’
and ‘major arterial’ do not have uniform definitions in terms of the number of lanes or the amount of traffic
they carry. The study cited by the commenter used San Diego Association of Governments definition of these
terms. Prime arterial is a 6-lane highway with a 65 mph posted speed limit and traffic volumes between
22,000 and 57,000 vehicles per day. A major arterial road would have 4 lanes, 55 mph design speed and
carry 15,000 to 37,000 vehicles per day.

Comment 25: According to Table 3-34 on FEIS pages 237 thru 238, noise levels near the four- lane West
Waukesha Bypass Project will significantly increase after this project is built and more traffic is placed closer
to homes, schools, parks and natural areas (including wetlands). Excessive traffic noise reduces property
values (economic loss), causes serious health problems (like sleep deprivation), impairs learning at schools,
disrupts wildlife habitat, and ruins the overall quality of life in the communities and neighborhoods near



RECORD OF DECISION: WAUKESHA BYPASS

wider, busier and faster highways. Adopting either the “No- Build” or “No-Build Improve” alternative would
minimize these noise problems (especially when considering that the slower moving traffic associated with
these alternatives would generate less engine and tire noise in nearby neighborhoods and natural areas).
NEPA requires that these noise impacts be fully studied as part of this FEIS (which has not happened here).

Response: The noise analysis does fully document the change in noise levels. As Final EIS Table 3-34
documents, the increase in noise levels at most receptors would be 3 to 7 decibels, and a handful would see
increases of 8 or 9 decibels. But almost all of the areas with 8 or 9 decibel increases meet the criteria for
noise abatement, which would reduce the noise level increase. To put the decibel levels in perspective, noise
increases of 3 decibels or less are typically not recognizable to the human ear. Three homes near the south
end of the project are expected to experience noise increases of 11 to 13 decibels.

Comment 26: The FEIS does not adequately consider the West Waukesha Bypass Project’s impacts on
threatened and endangered species known to live in the area of Waukesha County where this bypass would
be built. On pages 222 thru 226, the FEIS identifies numerous federal and state listed protected species
known to live in this area. Federal listed species include the Northern Long-Eared Bat, Poweshiek
Skipperling and Eastern Prairie Fringed Orchid. The state listed species list is even longer and includes the
little brown bat, Butler’s gartersnake, Blanding’s turtle, slippershell mussel, ellipse mussel, longear sunfish,
Henslow’s sparrow, purple milkweed, wild hyacinth, false hop sedge, prairie white-fringed orchid, rough
rattlesnake root, hairy wild petunia, kitten tails, prairie Indian plantain, small white lady’s slipper, beaked
spikerush, yellow gentian, seaside crowfoot, tufted club rush/bulrush, sticky false asphodel and forked aster.
Also, the Migratory Bird Treaty Act of 1918 protects migratory birds known to live in the bypass project area
such as barn swallows.

On page 226, the FEIS further acknowledges that “the Pebble Creek Alternatives are expected to contribute
to further reductions in overall species diversity in the Pebble Creek valley habitat patch by increasing
isolation and decreasing habitat area.” Yet, despite these serious negative impacts, the FEIS selects the
Pebble Creek West Alternative as the “preferred” alternative for this project.

These negative impacts could be greatly minimized or completely avoided with the adoption of either the
“No-Build” or “No-Build Improve” alternative which would not require any real estate acquisition or
invasiveness into environmentally-sensitive areas. However, the FEIS completely dismisses the “No-Build”
alternative and fails to even mention or consider the “No-Build Improve” alternative as an option to
minimize or eliminate negative impacts on this area’s threatened and endangered species.

Response: The statement “the Pebble Creek Alternatives are expected to contribute to further reductions in
overall species diversity...” is from Gary Casper’s Rare Reptile Review, which was focused on the Blanding’s
turtle and Butler’s garter snake, two species that have been removed from the state’s protected species list.
The comment does not apply to the list of state and federal listed species in the first paragraph of the
comment.

The reasons for dropping the No-Build and No-Build.Improve Alternatives from consideration are document
in Section 2 of the Final EIS. Section 3.19 of the Final EIS documents the effects on threatened and
endangered species.

Comment 27: According to the FEIS, the Pebble Creek West “preferred” alternative for the West Waukesha
Bypass Project will: 1) Require the taking of 38.3 acres of prime farmland, 2) Affect seven farms, 3) Include
five farm severances, and 4) Displace two farm residences and four outbuildings. See Table 1 — Impact
Summary Table (FEIS page VII) and Table 3 — Summary of Key Agricultural Impacts (FEIS page 124). The FEIS’s
“measures to minimize harm” to these farms and farmland are inadequate. See FEIS page 125. The best
measure to minimize harm here to farms and farmland would be to implement either the “No Build” or “No
Build-Improve” alternative — both of which would have “zero” negative farming impacts (because they
would require no farmland acquisitions to implement). However, as previously stated, the FEIS has rejected
these very reasonable alternatives.
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Response: In the NEPA process, a “reasonable alternative” is one that is able to meet the project’s purpose
and need. The No-Build and No-Build.Improve alternatives do not meet the project’s purpose and need. The
reasons for eliminating the No-Build and No-Build.Improve Alternatives from consideration are document in
Section 2 of the Final EIS.

Comment 28: In the Draft EIS the Coalition Opposed to the West Waukesha Bypass identified important
discrepancies between crash rates in the Draft EIS, TOP’s Lab Reports, Police and Sheriff Reports, and our
own crash rate counts. It was our recommendation that an identified impartial 3rd party verify crash
count statistics for the Final EIS. This was not done. There are many cross streets and route segments are
known by multiple names. Intersection crashes are easily mis-identified as occurring on the route when
they did not and there are several highways in the area with similar names, Hwy XX and Hwy X for example.
Because Crash Rates can easily be mis-counted and they are a very important justification for building the
Bypass in the Final EIS they must be rejected.

Response: Waukesha County stands behind its crash analysis. It was conducted using standard practices
accepted by WisDOT. The crash analysis was updated prior to the Final EIS’s approval to include data
through 2013. Waukesha County is aware of the multiple names that roads are known by in the area.

Comment 29: An error was found in the Final EIS in regards to Crash Statistics. In 2007-2009 there are 27
crashes identified at the intersection of Hwy TT and Sunset Drive. These statistics are inaccurate because
they do not reflect the decrease in crash rates that occurred at this intersection after a right turn lane was
added, this construction occurred during or after these statistics were collected. A more current review
would most likely show a decrease in crash rates at this intersection. During this same time period there
were 49 crashes at the intersection of County X and Sunset Drive. There have been improvements made at
this intersection over these years as well. These two intersections are important because they are the only
two that are shown as being excessive on Table 1-11. Planners assumptions are made on bad data.

Response: The number of crashes at the County TT/Sunset Drive intersection may have decreased at this
intersection after it was signalized. However, the crash rate is above average on County TT from Summit
Avenue to Sunset Drive for its entire length, not just at that that intersection. The number of crashes at the
Sunset Drive/County X intersection likely changed after its 2010-2011 reconstruction. However that
intersection is not part of the preferred alternative so the fact that its crash rate may have dropped does not
take away from the need to address crashes on County TT. The crash analysis was updated prior to the Final
EIS’s approval, partly to take into account changes in area roadways.

Comment 30: In addition, the Final EIS has no comparison of crash rates found on the East Bypass compared
to those on the proposed West Bypass. Because the east section of the Bypass is already built it would make
sense to include it in the crash analysis. Relying on theoretical projections is much less reliable than the
analysis of real scenarios. No such analysis is found in the Final EIS. In fact, at the bottom of page 16 of 346
the following statement occurs;

Highway mainline crash rates on County TT exceeded statewide average crash rates for similar
roadways on every segment except between Rolling Ridge Drive and US 18.

This section (Rolling Ridge Drive and US 18) of the route is flat, straight, with wide shoulders and clear sight
lines. How can planners surmise that building the rest of the route to match this section, which they admit
has higher crash rates, will actually decrease crash rates.

The Final EIS should be rejected because this section, a very important rationale for building the West
Waukesha Bypass, contains assumptions based on bad data and timeframes and may be based on crashes
that did not even occur in the Bypass corridor.

Response: Including a different roadway that is not in the study area would not be relevant or useful. The
crash rate on Les Paul Parkway/WIS 59 (east bypass) may be higher or lower than average, but that does not
change the fact that the crash rate on County TT between Summit Avenue and County TT is above the
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statewide average. The Road Safety Audit—completed by independent team—concluded that a 4-lane
roadway would be safer than an improved 2-lane roadway.

Comment 31: Under the preferred Pebble Creek West Alternative, the Sebina Barney House will suffer
negative impacts because Saylesville Road will be moved closer to this historic property. See FEIS pages 254
and 282 thru 286. Moving Saylesville Road closer to this historic property would bring a busier, noisier
roadway closer to the property line and adversely affect the aesthetic, rural nature of the property.

In the FEIS, the State Historic Preservation Officer (SHPO) noted that “development and road expansions
around the property have steadily chipped away at its historic setting, leaving only the listed acreage and the
rural route that passes in front of it as remnants of the historic setting. Expanding County X [Saylesville
Road] to four- lanes will dramatically alter what remains of the rural historic character of the property.”
Therefore, the impact to the Sebina House’s setting was determined to be an adverse effect under Section
106. See FEIS page 283.

However, the FHWA then erroneously concluded that there would not be any constructive use resulting from
the closer highway (Saylesville Road) which would substantially impair the features or attributes related to
this property’s eligibility to the National Register of Historic Places (NRHP). See FEIS pages 283 thru 286.

For example, contrary to the FHWA's assessment, moving Saylesville Road closer to the Sebina Barney House
would create additional noise from traffic on the property which would impair “the enjoyment of this
historic site where a quiet setting is a generally recognized feature or attribute of the site’s significance.”
See FEIS page 284 (23 CFR 774.15(e)(1)(iii)).

Also, contrary to the FHWA's assessment, moving a Saylesville Road closer to the Sebina Barney House would
adversely affect its rural setting because it would: 1) Change the views of the property (both from the
property and to the property from the closer road), 2) Traffic volumes on Saylesville Road most likely would
increase after construction of the four-lane bypass route (wider highways induce and attract more traffic),
and 3) The relocated roadway would be wider in front of this historic property.

Finally, the mitigation measures offered regarding the Sebina Barney House are insufficient — like
photographing the property and writing a summary of its historic significance. These items do nothing to
protect the integrity of this historic property or minimize the adverse impacts from a wider, busier highway
being moved closer to the property line. See FEIS page 282.

Response: The property’s nomination form for the National Register of Historic Places notes that the property
is on the National Register because of its architectural significance. The homination also notes that the
property no longer reflects an agricultural farmstead because of the residential development adjacent to the
property. The nomination form does not mention quiet as being an attribute of the property’s significance.
While the SHPO did find that the project would have an adverse effect on the Sebina Barney House, SHPO is a
signatory to the Section 106 memorandum of agreement and agreed that the planned mitigation measures
adequately mitigate the adverse effect.

Comment 32: Amajor flaw in this FEIS is the Section 4(f) section’s absolute failure to consider or even
mention the “No-Build Improve” alternative as a viable solution to improving traffic safety in this area
without negatively impacting the Sebina Barney House. Since the safety improvements for the “No-Build
Improve” alternative all would be implemented within the EXISTING roadway right-of-way, this reasonable
alternative would have “zero” negative impacts on the historic, rural nature of this Section 4(f) property.
Therefore, the “No-Build Improve” alternative should have been included as part of the Sebina Barney
House’s Section 4(f) discussion in this FEIS for the West Waukesha Bypass Project.

Response: The reasons for eliminating the No-Build and No-Build.Improve Alternatives from consideration
are document in Section 2 of the Final EIS.
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Comment 33: The impact to the following parks and trail were not reviewed fully in the Final EIS: 16)
MacArthur Dog Park, 17) Glacier Cone Park, and 18) Lake Country Trail. This is a deficiency in the Final EIS,
making it incomplete. See FEIS pages 255 thru 260.

Response: MacArthur Dog Park is an informal area not publically owned and is about 1/3-mile east of County
TT. Lake Country Trail is about 2/3-mile north of the project’s north limit and Glacier Cone Park is about 1/3-
mile east of County TT. The City of Waukesha Parks, Recreation and Forestry Department did not identify any
potential impacts to these parks as a result of the project in several meetings with the study team. The study
team also made several presentations to the Parks, Recreation and Forestry Board regarding the project and
at no time did any board members indicate that the project may affect any of these resources. The Lake
Country Trail is owned and maintained by Waukesha County. Waukesha County Parks and Land Use
Department did not indicate any potential impacts to these parks as a result of the project.

Comment 34: We disagree with the FEIS’s seriously-flawed conclusions related to several of these park and
recreation properties. First, contrary to the FHWA's determination, the temporary easement for slope
grading and change in accessibility to the Planned Meadowview Park would substantially diminish the
utilization of this Section 4(f) property. Such change in access (i.e. eliminating one of the two access points
to this property — namely the one on Meadowbrook Road) would be a “constructive use” of this property.
See FEIS pages 277 thru 278.

Response: The City of Waukesha’s Department of Parks, Recreation and Forestry sent a memo to Waukesha
County on October 25, 2013 documenting that the Parks, Recreation and Forestry Board agrees to removing
the access point on Meadowbrook Road and has no concerns with the grading work. See Final EIS Appendix
C, page C149.

Comment 35: We disagree with the FEIS’s finding that the taking of 4/10 of an acre from the Retzer Center
with no compensation being paid or mitigation provided constitutes a “de minimis” impact to this nature
center. This taking will move the new busy bypass route closer to the Retzer Center and negatively impact
its animal and plant habitat, natural aspects and recreational use. See FEIS page 279.

We disagree with the FEIS’s finding that the taking of 8/10 of an acre from the Kisdon Hill Park would be a
“de minimis” impact and would not adversely affect the activities, features or attributes qualifying the park
for protection under Section 4(f). Since the Kisdon Hill Park is only 13 acres in size, the taking of nearly an
acre for a new four-lane bypass route would significantly reduce the recreational value of this park property.
See FEIS pages 279 thru 280.

We disagree with the FEIS’s finding that building a box culvert so that the Glacial Drumlin Trail could pass
under the new four-lane bypass route is not a Section 6(f) conversion of this property for highway use.
Furthermore, because this new underpass is part of the overall project, the negative noise, pollution and
environmental impacts from the wider, four-lane bypass route itself (located next to the trail) constitutes a
“constructive use” of this impaired public property. There are also citizen safety hazards which the Final EIS
does not address such as drug use, crime, endangerment. Policing costs may also increase as a result of this
change to the Glacial Drumlin Trail. Therefore, contrary to the DNR’s finding in the FEIS, these serious
impacts are not “de minimis”. See FEIS pages 280 thru 281.

Response: The agencies with jurisdiction over these resources concur with the de minimis finding for the
Retzer Nature Center acquisition (Waukesha County, see Final EIS Appendix B page B33), Kisdon Hill Park
acquisition (City of Waukesha, see Final EIS Appendix B, page B37) and lack of Section 6(f) conversion
(Wisconsin DNR, see Final EIS Appendix C, page C83).

Comment 36: The wider, impervious surfaces of the four-lane West Waukesha Bypass Project will increase
the amount of polluted roadway runoff that will flow into the adjacent and nearby wetlands, rivers, lakes,
and primary and secondary environmental corridors of this already environmentally-sensitive area.
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This polluted runoff (which contains gasoline, oil, anti-freeze, brake fluid, road salt, tire and brake dust,
exhaust residue and phosphates) will cause particularly serious degradation of the water quality in the
nearby rivers and lakes. In addition, these new impervious roadway surfaces, along with the wetland filling
being done, could cause significant water displacement leading to serious flooding problems (including
basement flooding of nearby homes).

Response: The impact of roadway run-off on Pebble Creek is discussed in Section 3.12 of the Final EIS. Runoff
from the roadway will be managed so that it does not cause flooding.

Comment 37: We are very concerned that qualitative opinions are being used to make alternative decisions
and even when interpreting important environmental analysis. An example can be found in Response to
Corp’s of Engineers’ Dec 6, 2012 Letter, found in the Final EIS Appendix Ato E.

WisDOT and Waukesha County do not believe that there will be any difference in urbanization of the
indirect effects study area between the Build Alternatives based on the indirect and cumulative
effects analysis prepared for the study. Therefore the degree to which resources change over time is
not expected to vary between the Build Alternatives. The indirect and cumulative effects analysis
concluded there would not be discernable differences in the indirect or cumulative effects of the
Build Alternatives retained for detailed evaluation (note that run-off and thermal impacts, for
example, are considered direct impacts) in large part because they alternatives are so similar to one
another.

However, the study team did quantitatively assess directly connected imperviousness based on this
comment and a similar Draft EIS comment from USEPA. Using land use data provided by SEWRPC,
the study team developed the 2010 directly connected imperviousness for the Pebble Creek
Watershed. The project’s preferred alternative was then added to the 2010 baseline to determine
the project’s potential impact on water quality. The directly connected percentage in the Pebble
Creek Watershed with the preferred alternative would be 9 percent as compared to the 8.6 percent
in 2005 and 8.7 percent in 2010. By remaining below the 10 percent threshold for connected
imperviousness, which at least one study indicates is the level below which the health of the stream
will be maintained, it is reasonable to determine that the Waukesha Bypass’ preferred alternative
would not adversely affect water quality in Pebble Creek to an extent that it would adversely affect
the health of the creek or its fishery. Since the imperviousness of the other two alternatives are
similar, this finding would apply to them as well.

In the above letter, WISDOT and Waukesha Planners state that they “do not believe that there will be any
difference in urbanization...” between the Build alternatives. We believe that the location of the proposed
Bypass within the Pebble Creek Watershed will have a large impact on the entire watershed. The final
Preferred Alternative has moved the Bypass closer to Pebble Creek. This will increase the risk to Pebble
Creek. In either case, the opinions of the DOT and Waukesha County should have no bearing on any
environmental decisions related to the Bypass

Response: The Final EIS states that whether the roadway followed the Pebble Creek West or Far West
alignment would not affect the commercial and residential development patterns (urbanization) in the study
area. Impacts to Pebble Creek are documented throughout the Final EIS, most notably in Section 3.12, but
those impacts are different than urbanization.

Comment 38: The letter also states that the DOT and Waukesha County feel that 9 percent imperviousness is
acceptable because “one study claims that Pebble Creek will be safe if imperviousness is below 10%.” The
“study” is not referenced. What study? Whose study? It doesn't appear that the Preferred Alternative was
even studied at all and just applied to a previous model. Pebble Creek is a priceless Waukesha
environmental resource. Itis much too important to trust to the “opinions” of highway planners and road-
builders of the West Waukesha Bypass.
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Response: The Pebble Creek Watershed Protection Plan cites the 10 percent impervious threshold. Appendix
D of the Final EIS contains the analysis of the preferred alternative in relation to its impact on directly
connected imperviousness.

Comment 39: The public hearing on the West Waukesha Bypass DEIS violates Section 128 of the Federal Aid
Highways Act because some of the oral testimony was given to court reporters in private where other
attending citizens could NOT hear it. In addition, the remaining oral testimony given to a panel of agency
officials does not satisfy the FAHA public hearing requirements because while this testimony was being
given, the citizens who were in other rooms looking at the exhibits and talking to other agency officials could
NOT hear that testimony being given.

In the Highway J Citizens Group case (September 14, 2009 decision), Judge Adelman held that “a public
hearing must allow citizens an opportunity to express their views in front of agency representatives and
other citizens.” Such a “public hearing” requires, at the least, an opportunity for citizens to make their views
generally known to the agency and the community. Such a public hearing forum must be “accessible to or
shared by all members of the community.” 2d at 896.

With respect to the public hearing on the West Waukesha Bypass Project’s DEIS, the multiple activities going
on at the same time in separate rooms over a period of four hours made it virtually impossible for the oral
testimony given (whether before the panel or in private to the court reporter) to be “accessible to or shared
by all members of the community.” Furthermore, the citizens who gave oral testimony in private to court
reporters were not afforded an opportunity to hear their neighbors who were simultaneously giving oral
testimony to the panel in another room. Also, since their testimony was given in private, no one was
afforded an opportunity to hear it either.

Therefore, for all of the aforementioned reasons, the West Waukesha Bypass project’s “hybrid open house”
public hearing on the DEIS does not comply with the Federal Aid Highway Act as interpreted by the two
Highway J cases (which is controlling law in Wisconsin).

Response: The November 2012 public hearing offered those wishing to testify three options to do so: give
verbal testimony before a panel and in an auditorium, or give verbal testimony privately to a court reporter,
or provide written comments at or after the hearing. The Highway J opinion states that the public must be
given the opportunity to present in public to a panel of officials and may present their views to agency
representatives in front of members of the community. The Highway J opinion does not say attendees
wishing to give testimony must present in front of members of the public or that public testimony is the only
acceptable method of testifying. Indeed, written comments are not provided in public but written comments
are widely considered an acceptable method of providing input (emphasis added).

FHWA, WisDOT and Waukesha provided multiple opportunities for hearing attendees to provide testimony
consistent with the Highway J opinion and federal law.

Comment 40: According to the FEIS, the FHWA, WisDOT and Waukesha County accepted and considered a
total of 387 submitted citizen comments which were broken down as follows:

Opposed to all 4-Lane Alternatives: 309 79.8%
Supported the 4-Lane Alternatives: 54 14.0
Did not Take Any Position: 24 6.2
Total Accepted Comments: 387 100%

See FEIS pages VIl and 318. Therefore, it initially appears that approximately 8 out of 10 people were
opposed to a new four-lane bypass through Waukesha’s west side.
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However, the citizen opposition to this four-lane highway expansion is even stronger than reported above.
That’s because the FHWA, WisDOT and Waukesha County officials improperly and brazenly refused to accept
or consider the opposition registered by 376 additional people who had signed the petition prior to the
beginning of the 45-day DEIS public comment period. When adding this additional citizen opposition to the
numbers above, the following results are obtained:

Opposed to all 4-Lane Alternatives: 685 89.8%
Supported the 4-Lane Alternatives: 54 7.1
Did not Take Any Position: 24 3.1
Total Submitted Comments: 763 100%

See FEIS page 318. Therefore, when properly considering this additional citizen opposition, nearly 700
people went on record opposing the four-lane West Waukesha Bypass Project which is nearly 90% of all
public comments filed on the DEIS.

The intentional exclusion from consideration of these 376 public comments on the DEIS violates NEPA. CEQ
regulations impose a duty on federal, state and other agencies to accept comments on the DEIS from the
public, and these agencies must respond to them. See NEPA Law and Litigation by Daniel R. Mandelker (July,
2014 edition), pages 753 thru 754. In this case, the FHWA's, WisDOT’s and Waukesha County’s refusal to
accept public comments from these 376 people on the DEIS denied them the opportunity to have their views
on the West Waukesha Bypass Project considered and made part of the FEIS.

Response: The Final EIS Section 6.2 notes that 553 people signed the petition, and the petition is included on
the CD at the back of the Final EIS and on the project website. The purpose of Section 6 is to document input
received during the 45-day comment period. The input of those who signed the petition prior to the 45-day
comment period is no less valid than the input of those who signed during the 45-day comment period (like
the input gathered throughout the study and documented in Section 5 of the Final EIS). The specific
percentages of those opposed or in favor of the project is less important than the general finding that most
of the public input received during the 45-day comment period was opposed to the preferred alternative.

Comment 41: NEPA requires agencies to respond to all citizen comments provided as part of a DEIS. CEQ
regulations indicate how federal agencies should respond to comments on a FEIS. Possible responses
include the modification of alternatives or the consideration of new alternatives, improvements in the
environmental analysis, factual corrections or an explanation why the comments do not require a response.
The obligation to respond to comments can be substantial, as CEQ has indicated that responses should
normally result in changes in the text of the impact statement. See NEPA Law and Litigation by Daniel R.
Mandelker (July, 2014 edition), page 754.

The FEIS for the West Waukesha Bypass Project utterly fails to meet these legal requirements under NEPA for
responding and including public comments as part of this environmental document. First, although nearly
90% of the citizens submitting comments opposed all of the four-lane bypass alternatives (most of whom
also supported the “No-Build Improve” alternative), the agencies summarily dismissed this virtually
unanimous opposition and made no substantial changes to the FEIS text to reflect it. Second, the many
concerns raised by these citizens on the economic, environmental, safety, historical, recreational,
agricultural, archaeological, cultural, social, aesthetic and health impacts associated with the four-lane
alternatives for this project were mostly ignored or greatly minimized in the FEIS contrary to the strict
requirements of NEPA and Council on Environmental Quality (CEQ) regulations (which require changes to the
FEIS text). Finally, the 763 individual citizen comments (or, at the very least, summaries of each thereof) are
found NOWHERE in the FEIS contrary to NEPA requirements that they be included and responded to.
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Response: CEQ regulations state that an FEIS must respond to all “substantive” comments on a Draft EIS. The
CEQ regulations and guidance do not define the term “substantive,” nor is there any definition of this term in
FHWA or FTA regulations or guidance. The National Park Service issued guidance stating that a comment is
considered substantive if it raises specific issues or concerns regarding the project or the study process, but
not if it merely expresses support for or opposition to the project or a particular alternative. FHWA generally
follows a similar approach when determining which comments are substantive. FHWA, WisDOT and
Waukesha County followed the CEQ regulations when responding to comments on the Draft EIS and Final
EIS.Section 6 of the Final EIS documents the input received from the public, local governments and state and
federal agencies during the 45-day comment period on the Draft EIS. The CD at the back of the Final EIS
includes the petition that was submitted during the comment period. Section 2.4.1.4 discusses the No-
Build.Improve Alternative.

Comment 42: The FEIS’s existing and future traffic demand statistics for West Waukesha Bypass Project area
are grossly-inflated and inaccurate especially when recent studies have shown that “people are driving less
than they did just 10 or 15 years ago” both nationally and in this area. Compare FEIS page 10 with: 1) May,
2013 WisPIRG Study entitled, “Road Overkill - Wisconsin Spends Big on Questionable Highways, Even After
Driving Declines,” 2) August, 2013 USPIRG Study entitled, “Moving Off the Road — A State-by-State Analysis of
the National Decline in Driving,” 3) September 1, 2013 Milwaukee Journal Sentinel news article entitled,
“Economists Ponder Causes of Driving Downturn,” 4) December 11, 2013 Milwaukee Journal Sentinel news
article entitled, “Milwaukee Sees Steep Decline in Driving WISPIRG Study Contends,” 5) December, 2013
WISPIRG Study entitled, “Transportation in Transition,” 6) October 1, 2014 Milwaukee Journal Sentinel article
entitled, “Group Says Wisconsin DOT Overestimates Future Traffic Levels,” and 7) October 4, 2014
Milwaukee Journal Sentinel article entitled, “Boomers, Millennials Agree: State Needs More Transportation
Options.”

As importantly is a new (July 2014) report; SEWRPC Planning Report No.55, VISION 2050: AREGIONAL LAND
USE AND TRANSPORTATION SYSTEM PLAN FOR SOUTHEASTERN WISCONSIN. This plan will guide SEWRPC’s
planning recommendations through 2050. There are 15 Guiding Statements listed in this Preliminary
Planning document. The FEIS does not adequately assess changes in travel preferences. This one “Guideline”
identifies changes in driving patterns that the Final EIS does not consider fully.

Prepare for Change in Travel Preferences and Technologies: New and expected trends in travel behavior
should be considered when developing the Region’s transportation system. Technologies that improve the
ability and capacity to travel should also be considered.

The FHWA, WisDOT and Waukesha County must correct these inflated traffic growth projections in the FEIS
for the West Waukesha Bypass Project in light of these recent downward driving trends. Making this
downward adjustment to these traffic growth numbers will provide additional justification for immediately
canceling the West Waukesha Bypass Project and instead adopting the more reasonable “No-Build Improve”
alternative which would save many millions in tax dollars, protect precious environmental resources,
preserve area neighborhoods and improve traffic safety in this area of Waukesha County. Also see the
December 15, 2013 Milwaukee Journal Sentinel article entitled, “Out-of-Control Spending on Roads is
Costly.”

In 2012, the Coalition Opposed to the West Waukesha Bypass, hired an independent traffic engineering firm
to perform an actual traffic count in two places along the proposed Bypass route and to analyze County
traffic counts. This independent analysis confirmed that traffic along CTH D east of CTH TT has actually
“decreased by about 1.9% per year over the past 3 years.” This location is just north of where the proposed
Bypass route cuts through the Pebble Creek Primary Environmental Corridor. This negates the rationale for
building the south section of the Bypass, and the entire Final EIS should be rejected because of this. If there
are large differences in traffic volumes and crash rates then the Bypass should not be justified as an entire
project but should be dealt with section by section over an appropriate period of time.
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Response: SEWRPC developed projections of traffic volumes on County TT for the year 2035, the project’s
design year, based on existing and planned land use and development trends. SEWRPC, as the federally
designated metropolitan planning organization for southeast Wisconsin uses a highly sophisticated 4™
generation travel demand model to develop these forecasts. Chapter VI of the 2035 regional transportation
plan documents the travel simulation model used by SEWRPC. The small decline in volumes over a 3-year
period referenced by the commenter does not invalidate a long-term forecast.

Comment 43: SEWRPC Planning Report No.55, VISION 2050: A REGIONAL LAND USE AND TRANSPORTATION
SYSTEM PLAN FOR SOUTHEASTERN WISCONSIN will guide SEWRPC’s planning recommendations through
2050. There are 15 Guiding Statements listed in this preliminary planning document. Of the 15, at least 8
directly relate to this project. They are shown below. The Final EIS does not even reference this important
planning document or the SEWRPC planning process which will drive future transportation projects in SE
Wisconsin. In fact, Bypass Building Plans directly conflict with most of these “Statements”. There are many
changes occurring in our communities and in the public’s opinion on highway building. This same SEWRPC
Planning report documents research that has found that 51% of respondents now support that County
Highways and Local Roads be “Maintained as-is”. This is a public opinion sea-change that is not adequately
addressed in the Final EIS. This current Planning Report must be part of the Final EIS before as construction
as not yet begun, otherwise this large highway may be built based on obsolete assumptions criteria, and
data.

8 of 15 SWRPC Report Guiding Statements are:

< Strengthen Existing Urban Areas: The individual character of neighborhoods, including natural, historic,
and cultural resources, should be preserved and protected and blighting influences should be addressed.
New urban development and major job centers should occur through infill development,
redevelopment, and development adjacent to existing urban areas.

< Maintain Small Town Character: Small town character is part of the Region’s identity. The individual
character of communities in rural areas, including natural, historic, and cultural resources, should be
preserved and protected.

« Preserve Natural Resources and Open Spaces: Natural resources provide many environmental and
recreational benefits that may not be replaced if they are eliminated or disturbed. Future growth and
transportation investments should preserve, protect, and enhance valuable natural features, including
lakes, rivers, wetlands, floodplains, groundwater, woodlands, open spaces, natural areas, and fish and
wildlife habitats.

e Preserve Farmland: Productive farmland is vital to the health and economy of the Region. Future growth
and transportation investments should preserve and protect productive farmland.

< Be Environmentally Responsible: The quality of the environment—particularly air and water—greatly
affects public health and quality of life. Sustainable land and transportation development and
construction practices should be used to minimize the use of nonrenewable resources and reduce
impacts on the local, regional, and global environment.

< Develop an Integrated, Multimodal Transportation System: Safe, efficient, and convenient travel in the
Region requires an integrated, balanced, multimodal transportation system, which provides choices
among transportation modes. This balanced system should provide an appropriate level of service for all
modes to effectively serve the travel demand generated by the Region’s planned land development
pattern.

e Prepare for Change in Travel Preferences and Technologies: New and expected trends in travel behavior
should be considered when developing the Region’s transportation system. Technologies that improve
the ability and capacity to travel should also be considered.
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- Make Wise Infrastructure Investments: Recognizing funding constraints, the benefits of specific
investments in the Region’s infrastructure must be weighed against the estimated initial and long-term
costs and impacts of those investments.

Response: Waukesha County, WisDOT and the Federal Highway Administration support SEWRPC’s on-going
Vision 2050 land use planning process which is expected to conclude in 2015. An additional guiding
statement is Provide a High-quality Network of Streets and Highways.

Comment 44: Plans to mitigate the wetland destruction is stated to be done “during” the upcoming design
phase of the project post-decision. This is an example of actions proposed but not mandated by law to be
done before construction of the project. The public is left to wonder if enough money, enough resources,
enough expertise will be used to actually provide that mitigation.

Response: The Clean Water Act requires wetland mitigation. The Corps of Engineers will not issue the Section
404 permit which is needed before construction can begin without wetland mitigation. In short, it is
mandated by law and it will happen.

Comment 45: The proposed box culvert (~125 feet in length) is setting up a potentially dangerous site for
crime and does not allow the trail to be used as a natural preserve. Will it be lighted? Will it have plants and
soils and animal habitat?

Response: Whether the culvert will be lighted or not has not yet been determined. The culvert will not have
plant, soil or animal habitat. It is not being designed for animal passage.

Comment 46: It is proposed that noise barriers (i.e. walls of concrete) will be constructed. This indicates that
indeed noise will be elevated and at all hours of the day and night. Noise barriers look terrible and will not
be inviting to any families wishing to live here.

Response: Residents that would benefit from the noise mitigation will be consulted by the City of Waukesha,
Waukesha County and WisDOT to determine if they want noise mitigation put in place. So if they feel the
noise mitigation would not “be inviting” they can express their opposition to the agencies.

Comment 47: The proposed improvements will adversely affect farms. These farming operations should be
helped to function, not dismissed as probable land for “development.” It is particularly disturbing that the
study team dismisses the findings of the expert panel as regards the effect of the roadway on farms and
farming in the area. The impact on these farming operations should not be dismissed as unimportant just
because the study team can’t quantify the damage in lost revenues.

Response: Land use decisions that affect the remaining farms are made by the farm owners and local
governments. The study team disagreed with the expert panel’s conclusion simply because there is so little
farming left in the study area and what is left is planned for residential development on city and county land
use plans.

Comment 48: Safety is mentioned in reference to accidents. An outside study was done to evaluate the
accident data used to substantiate this project. That study reveals three interesting problems. Incidents
outside the project area were included in the calculations thereby inflating the rate of accidents. The cause
of most accidents was listed as ‘inattentive driving’. In accidents involving injury, most occurred at
controlled, improved intersections along the route. The number of improved, controlled intersections will
increase but no mention is made of corresponding increase in injury accidents. Inattentive driving is not
improved by increasing highway width or providing for controlled intersections. In fact the risk of a fatal
crash increases at controlled intersections (as proven by crash statistics for the East Bypass). Safety is also
mentioned in description of the “tight curves” and “steep hills”. The curves and hills in this area are
manageable at reasonable speed and with reasonable attentiveness. A few signs lowering the speed limit
would accomplish safety at a far lower cost and with far less destruction of environmental resources and
neighborhood communities.
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Response: No crashes from outside the study area were included in the crash analysis. Crashes on cross
streets that were close enough the County TT to be influenced by the County TT intersection were included.

No new intersections will be created, although the Madison Street intersection will be signalized (or a
roundabout).

Most crashes occur at intersections. The busiest intersections likely experience the most crashes. But this
does not mean that safety improvements and/or intersection controls cause crashes.

The proposed improvements will not increase or decrease driver’s level of attentiveness. A median and
additional lanes will give drivers a larger margin of safety in the event that they deviate from their lane for
any reason. Section 2.4.2.5 of the Final EIS notes that research shows that converting a 2-lane undivided
roadway to a 4-lane divided highway decreased crashes 40 to 60 percent. The Road Safety Audit (found on a
CD at the back of the Final EIS and at waukeshabypass.org) completed for this project also found a reduction
in crashes under the 4-lane alternative compared to the improved 2-lane alternatives.

Comment 49: Table 1, “Impact Summary Table” includes a line ‘Environmental Justice Issues?’ For each of
the alternative routes the finding is that there are no Environmental Justice Issues. The real costs to the
environment and to the health of the surrounding community have been minimized. None of the Build
Alternatives meets the standard for environmental justice. None should be approved.

Response: As noted in Section 3 of the Final EIS (Socioeconomics), Presidential Executive Order on
Environmental Justice 12898 requires federal agencies to address the impacts of their programs with respect
to environmental justice. It states, to the extent practicable and permitted by law, that neither minority nor
low-income populations may receive disproportionately high or adverse effects. FHWA, WisDOT and
Waukesha County evaluated the demographics of the study area and determined that minority or low-
income populations in the study area that would not be disproportionately affected by the proposed
improvements.

Comment 50: The slippershell and ellipse mussels (state threatened species) have been observed in the
stream adjacent to the proposed by-pass project in the recent past. There is every reason to believe that
these mussels are still there. The Final EIS notes the potential for adverse impacts to threatened mussel and
fish species is expected to be minimal because of the location and type of construction involving waterways
that would occur with the build alternatives. What the final EIS fails to address is that mussels are very
sensitive to deterioration in water quality. Research has shown that chloride is acutely toxic to many species
of mussel glochidia (mussel’s larval stage) at levels that we would readily expect to find in road run-off. From
what | understand the County’s approach to stormwater management on the project will be to use “many
small outfalls and grassed ditches and dry infiltration ponds (no wet ponds), among other best management
practices to treat stormwater runoff.” There is, however, no feasible way to “treat” stormwater and snow
melt to remove chlorides. Chlorides will either end up in the groundwater (where it will ultimately end up
discharging to the creek) or it will run-off to the creek via the stormwater treatment system.

Response: The DNR will conduct a mussel survey in Pebble Creek where box culverts will be extended, new
box culverts constructed, and bridges constructed. If the DNR locates protected mussel species, they will be
relocated (see page 16 of this Record of Decision). The presence of mussels in Pebble Creek after years of
road salt being used suggests that a sufficient level of chloride removal and/or dilution occurs to prevent
adverse impacts to mussels. This project’s proposed stormwater mitigation measures will continue to protect
water quality in Pebble Creek.

Comment 51: | have been at several meetings held throughout the scoping process for the West Waukesha
Bypass | have received no communication from the study team or parties responsible for the project
(neither via email nor by mail) for the purpose of notification that the FEIS was complete and ready to
review.
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Response: Waukesha County placed ads in the Milwaukee Journal Sentinel and the Waukesha Freeman
announcing that the Final EIS was available for review and also placed the document on its website. An e-
mail was sent to several hundred people who left their e-mail address at the public meetings over the course
of the project. The email included the person that made this comment. A notice also appeared in the Federal
Register.

Comment 52: The preferred route is immediately through neighborhoods and an elementary school. People
live, sleep, exercise, breathe, walk as a means of transportation and go to school here. Evidence indicating
that living in close proximity to a highway is detrimental to one’s health and longevity, particularly for the
young, for women, for pregnant women, and for the elderly — all of whom are represented in high
concentrations in this family-oriented stretch of neighborhoods that also has a rehabilitation center and
assisted living facility on the route. In addition to the health risks, there is a huge amount of information that
living in close proximity to busy roadways is dangerous to children. These factors are not sufficiently
addressed in the FEIS. Some of the information regarding pedestrian-vehicular related instances are most
concerning in this densely residential area where most of the elementary school children are designated as
“walkers.”

e “Being struck by a car is a leading cause of death and injury to children. The greatest risk is to children 5-
9 years of age and occurs in their own neighborhoods. Children can be difficult to protect since they lack
the skills and experience that most adults have come to take for granted. Children have little or no sense
of danger. They tend to be impulsive and don’t take the time to stop and think about safety, and
children may also have a difficult time judging the speed of approaching cars. Their smaller stature also

makes them harder for motorists to see.”1

e “Crash involvement rates (crashes per 100,000 people) are the highest for 5- to 9-year-old males, who
tend to dart out into the street. This problem may be compounded by the fact that speeds are

frequently a problem in areas where children are walking and playing.”2

e “Speeding is a major contributing factor in crashes of all types. In 2003, speeding was a contributing
factor in 31 percent of all fatal crashes.2 Speeding has serious consequences when a pedestrian is
involved. A pedestrian hit at 64.4 km/h (40 mi/h) has an 85 percent chance of being killed; at 48.3 km/h
(30 mi/h), the likelihood goes down to 45 percent, while at 32.2 km/h (20 mi/h), the fatality rate is only
5 percent.X2 Faster speeds increase the likelihood of a pedestrian being hit. At higher speeds, motorists
are less likely to see a pedestrian, and are even less likely to be able to stop in time to avoid hitting

one.”3
e Hereisinformation that | have previously shared with our Alderman and the City of Waukesha:

— Meadowbrook Elementary School provides bussing to only approximately 1/3 of the student body of
approximately 300 children, and the school is located on the main thoroughfare of Meadowbrook
Road (many drivers in freeway mode as they approach or exit I-94). What this means is that the

1 Wisconsin Department of Transportation, Safety and Consumer Protection. October 13, 2011
http://www.dot.wisconsin.gov/safety/motorist/pedestrians/kids.htm)

2 United States Department of Transportation, Federal Highway Administration, PEDSAFE-
Pedestrian Safety Guide and Countermeasure Selection System. November 2, 2012.
http://www.walkinginfo.org/pedsafe/crashstats.cfm#mostrisk

3 United States Department of Transportation, Federal Highway Administration, PEDSAFE-
Pedestrian Safety Guide and Countermeasure Selection System. November 2, 2012.
http://www.walkinginfo.org/pedsafe/crashstats.cfm#mostrisk
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remaining 2/3, or nearly 200 children, must either walk or find private transportation TWICE each
day (i.e. to and from school), 9 %> months out of the year. Realizing that nearly all of the children
who attend Meadowbrook Elementary School are ages 5-11 years old, AND they are traveling in an
area that has had ongoing driver violations (failure to yield to pedestrians in particular), AND
considering the[above] facts [from the] Wisconsin Department of Transportation and the Federal
Highway Administration, the crucial need is underscored for improved and increased Pedestrian
Crossing and School Zone sighage, and an overall speed reduction, in this area.

Because these items pertaining to health and pedestrian safety statistics are not adequately addressed in
the FEIS, the indirect impacts thereof are deficient. As this is a densely residential area, and these indirect
effects are not adequately and sufficiently addressed, the FEIS should be considered void.

Response: Waukesha County, WisDOT and FHWA agree that pedestrian safety is very important and that
speeding can endanger pedestrians. The agencies are also aware of the research on the health issues related
to proximity to busy streets. However, some context needs to be provided. Meadowbrook Road/County TT
currently carries nearly 15,000 vehicles per day in the vicinity of Meadowbrook School. Meadowbrook Road
is being reconstructed in an area where there is a road today. Pedestrian safety issues are already at play.

Waukesha County’s analysis of pedestrian safety is noted in Section 3.5.2 and a memo on pedestrian safety is
on the CD at the back of the Final EIS. The three key elements of pedestrian safety (a median, a signal and a
crossing guard) are present and will remain in place at the Meadowbrook Road/Rolling Ridge Drive
intersection adjacent to Meadowbrook School.

Comment 53: The traffic counts cited in the Finals EIS were conducted when other major roadways in the
area were closed or down to reduced access due to construction activities. This caused a significant amount
of additional traffic to be diverted to the HWY TT-Merrill Hills Road route. The traffic counts are inflated and
should not be used as a baseline.

Response: The Final EIS page 10 states “Existing traffic on County TT was compiled from the most recent
WisDOT counts available”, however it does not state when the counts were taken. Regardless, the key issue
is what future (year 2035) traffic volumes will be. Year-to-year variations in traffic volumes because of
adjacent roadway construction projects do not affect long-range forecasts. As noted in the Final EIS, SEWRPC
developed 2035 traffic volumes based on existing and planned land use and development trends. The 2035
volumes are not based solely on 2009 traffic volumes. In 2014 SEWRPC reviewed and affirmed that their
forecasts remain valid for long-term transportation planning.

Comment 54: We have reviewed the raw data and have found that some crash data has been counted twice
or even three times. Also, crashes from adjacent roads (such as cross streets) were used in the crash data as
well. The crash data is inflated and should not be used as a baseline.

Response: Crash data has not been counted multiple times. Crashes on cross streets were included with the
County TT crashes only if they were close enough to the intersection to be influenced by the operation of
County TT. Crash data is discussed in Section 1.3.6 of the Final EIS.

Comment 55: We have significant concerns regarding loss of 14.3 acres of wetland along the proposed
route. The water quality “buffering” affect that these wetlands provide to Pebble Creek is invaluable.
Further, we have serious concerns regarding the storm water management plan and the likely degradation
to wetlands that will not be filled. It is not clear, by any means, that best management practices (BMPs) will
sufficiently treat the “gasoline, oil, anti-freeze, brake fluid, road slat, tire and brake dust, exhaust residue
and phosphates” that the runoff will contain. Further, no BMP can remove road salt. The non-wetland area
that can be used for stormwater treatment are limited. The methodology of using “many small outfalls and
grassed ditches” is only a way to reduce the damage that the road runoff will cause to the unfilled wetlands.
Finally, we are aware of numerous instances where invasive species were brought onto a site by
construction equipment. This would cause further degradation still.
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Response: WisDOT and Waukesha are also concerned about the project’s impacts to wetlands and have
modified the project design to reduce wetland impacts. The study team will continue to look for opportunities
during the design phase to further reduce wetland impacts. Water quality in Pebble Creek is addressed in
Section 3.12.7 of the Final EIS. The stormwater management plan will be more fully developed during the
design phase. It should be noted that before construction can begin, the DNR must provide water quality
certification approval. Obtaining water quality certification means that the DNR has evaluated the
stormwater management measures and determined that they will protect water quality in Pebble Creek to
the extent practicable. FHWA, Waukesha County and WisDOT will develop special provisions during the
design phase designed to limit the spread of invasive species within the project area during construction. The
contractors must follow the special provisions during construction.

Comment 56: While we acknowledge the project’s attempt to preserve groundwater spring flow to the
wetland and creek, we have serious doubts whether this will actually happen. The additional impervious
areas created by the loss of filled wetlands will cause more water to be concentrated in smaller areas. This
may create a downward “pressure head” on the existing springs and prevent them from flowing. Also, it is
entirely possible that all the compaction that we can expect from construction equipment could easily cause
major disruption to the natural flow regime and negate the measures that the raised roadway and “wicks”
are designed to achieve.

Response: The project’s wetland impacts are spread among 28 wetlands, 18 north of the Wisconsin &
Southern Railroad and 10 south of it. The areas of overland groundwater discharge (springs) are generally
located south of Sunset Drive where sand lenses are located at the ground surface. The groundwater
monitoring conducted during the study found that the pressure in wells located in the sand lenses, such as
monitoring well 1, had sufficient pressure to push groundwater 2 feet above the ground surface in the
monitoring well pipe. Given that, it is highly unlikely that concentrated water could create a “downward
pressure head” on existing springs and prevent them from flowing. Section 3.16.2 of the Final EIS documents
the project’s impact on groundwater flow in wetlands (page 201).
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Ecopassages and Exclusion Fencing

EPA acknowledges the response to our Draft EIS recommendation regarding ecopassages. We
understand that WisDOT and Waukesha County met with DNR to discuss the need for and
location of three ecopassages. Even though ecopassages were initially proposed as a mitigation
measure for impacts to the Butler’s garter snake and Blanding’s turtle, which have since been de-
listed, we request FHWA, WisDOT, and Waukesha County commit to installing these
ecopassages to help sustain viable populations of wildlife and increase safety for motorists. We
request this commitment be added to the ROD.

The response contained in the Final EIS concerning our request for fencing designed to mimimize
movement of snakes and turtles into work areas and to allow provisions to remove animals from
work areas to reduce mortality during construction indicates that snake and turtle exclusion
barriers will not be erected because these species no longer enjoy protected status. We strongly
recommend FHWA, WisDOT, and Waukesha County reconsider this request to reduce mortality
at construction sites.

Non-Native Invasive Plant Species (NNIS)

Because new right-of-way will be acquired from the edges of wetlands and NNIS can easily
colonize a disturbed area to eventually compromise large portions of aquatic or terrestrial habitat;
EPA recommended the agencies draft and commit to implementing a NNIS
monitoring/eradication plan, particularly for high quality habitat parcels. The Final EIS indicates
that WisDOT and Waukesha County will not commit to a NNIS monitoring/eradication plan at
this time, but are willing to discuss the issue with EPA, the Wisconsin Department of Natural
Resources (WDNR), and the Southeastern Wisconsin Regional Planning Commission. The Final
EIS also indicates that WisDOT has undertaken this type of activity only once before. We
believe controlling NNIS is important to prevent their spread as a result of the proposed project,
particularly given the project’s proximity to high-quality wetlands, Primary Environmental
Corridors, and other valuable habitats. EPA strongly recommends FHWA, WisDOT, and
Waukesha County draft and implement 2 NNIS monitoring and eradication plan. We also
recommend this activity be committed fo in the ROD.

Additionally, we look to the ROD to contain such commitments as incorporating bioretention
facilities, as indicated in Section 3.12.8 of the Final EIS and avoidance of in-stream construction
work during late May and mid-July to avoid impacts to spawning fish. In summary, EPA
appreciates the efforts taken by the transportation agencies to reduce impacts while providing a
safe and functional travel corridor. We anticipate the ROD will contain commitments to mitigate
for upland loss, provide upland protection, and to mitigate for impacts to Wetland-8. We look
forward to further dialogue regarding wetland mitigation and stormwater runoff treatment as
detailed construction plans are developed.



If you have any questions, please contact Kathy Kowal of my staff at 312-353-5206 or via email
at kowal.kathleen@epa.gov and Sue Elston of the Wetlands Section at 312-886-6115 or via
email at elston.suef@epa.gov.

Sincerely,

P e
s
Kenneth A. Westldke, Chief
NEPA Implementation Section
Office of Enforcement and Compliance Assurance

cc: Marie Kopka, U.S. Army Corps of Engineers
Michael Thompson, Wisconsin Department of Natural Resources
Don Reed, Southeastern Wisconsin Regional Planning Commission
Bethaney Bacher-Gresock, Federal Highway Administration
Karla Leithoff, Wisconsin Department of Transportation
Mark Chandler, Federal Highway Administration
Doug Cain, Wisconsin Department of Transportation
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